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THE INTERNATIONAL CRIMINAL TRIBUNAL
FOR THE FORMER YUGOSLAVIA

THE PROSECUTOR

V.

ZLATKO ALEKSOVSKI
Case No. IT-95-14/1-T

PROSECUTION RESPONSE TO THE DEFENCE MOTION
FOR PROVISIONAL RELEASE

1. INTRODUCTION

1.1. The Prosecution hereby responds to the defence application

seeking provisional release made on 06 January 1997.

1.2. It is submitted by the Prosecution that the defence in its
application made under the provisions of Rule 65 of the Rules of
Procedure and Evidence, has asserted the following criteria in support of

the application for provisional release:

a) "..Zlatko Aleksovski was arrested on 08 June 1996 by the
Croatian police” and has been "in the custody of the International
Criminal Tribunal since 28 April 1997".
b) that exceptional circumstances exist,

¢) "the certainty that the accused will appear for trial”,

d) "that the accused will not pose a danger to any victim, witness
or other person”,

e) "the position of the host country”.

Case No. IT-95-14/1-T 2
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made an application of that nature, would have been prior to the
commencement of trial. This is clearly the case, as this provision
appears under Part Five of the Rules of Procedure and Evidence which
deals with Pre-Trial Proceedings. If such option to apply for provisional
release were intended to be available to the defence after the
commencement of trial, such provision would have necessarily been
included in Part Six of the Rules, dealing with Proceedings before Trial
Chambers.

2.5. However, if the Trial Chamber were of the view that the provisions
of Rule 65 would apply at this stage of the proceedings, it is submitted
that the defence has failed to meet the requirements laid down therein.
The issue of provisional release has been addressed on numerous
occasions by the International Tribunal, and on each occasion the test
outlined in Rule 65(B) has been applied strictly. It is only in one case,
Prosecutor v. Puki¢, that a request for provisional release has been
granted. The Trial Chamber held that the accused was suffering from an
incurable illness which was in its terminal phase, and ordered provisional
release "solely for humanitarian reasons” (Prosecutor v. Djordje Dukic,
Tr. Ch. I, 24 April, 1996, Decision Rejecting the Application to
Withdraw the Indictment and Order for Provisional Release, (Case No.

IT-96-20-T).

7 6. 1Inthe case of Prosecutor v. Tihomir Blaskic, the Trial Chamber
has twice denied motions for provisional release upon failing to find
proof of the existence of exceptional circumstances Prosecutor v.
Tihomir Blaski¢, Trial Chamber I, 25 April 1996, Decision Rejecting a
Request for Provisional Release, Case No. IT-95-14-T; Prosecutor v.

Tihomir Blaskic, Tr. Ch. I, 20 December 1996, Order Denying a

Case No. IT-95-14/1-T 4
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Prosecutor v. Tihomir Blagki¢, Trial Chamber I, 25 April 1996,
Decision Rejecting a Request for Provisional Release, (Case No.
IT-95-14-T), at p.4 ( “Blaskic Decision™),

3.2.2. The defence secks to rely upon four factors to establish the
"exceptional circumstances” requirement: the length of the detention, the
health of the accused under his present conditions of detention, the
family circumstances of the accused and the good behaviour of the

accused in detention to date.

3.2.3. The burden of proving the existence of exceptional circumstances
to justify provisional release rests with the defence, and that burden is
not discharged by merely making assertions from the Bar table.
Evidence in proof of such exceptional circumstances would be a
minimum requirement, and the defence has failed to present any

evidence in support thereof.

3.2.4. The first factor relied upon by the defence as an *exceptional
circumstance” is the length of detention, and passing reference is made to
the European Convention on Human Rights (Trial Transcript, Prosecutor
v. Aleksovski, 6 January 1998, at p. 95.). Both the European Convention
and the International Covenant on Civil and Political Rights guarantee
the right of an accused to be brought promptly before a Judge and the
right to trial within a reasonable time or to release pending trial. (ICCPR
Arts. 9(1) and (3); ECHR Arts. 5(3) and 6(1)). Again, like Rule 65 of the
Rules, both Articles 9(1) and 5(3) only address themselves to the period

of pre-trial detention.

3.2.5. In any event, the jurisprudence in relation these Articles does not

support the proposition that a period of eight months pre-trial detention is

Case No. IT-95-14/1-T 8
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in any way a breach of these international standards. In interpreting the
relevant provisions of the ICCPR, the UN Human Rights Committee in
Communication No. 253/1987 Against Jamaica, 8 April 1991, found that

an 18 month delay between arrest and the opening of trial was not an
“undue delay.” The European Commission of Human Rights has decided
the issue of the “reasonableness” of the length of pre-trial detention in

numerous cases. In Ventura v. Italy, App. No. 7438/76, Comm. Report

15.12.80., the Commission held that pre-trial detention of 5 years, seven
months, 27 days was in conformity with the provisions of Article 5(3).

Similarly, in Neumeister v. Austria (8 Eu.Ct.H.R.(ser.A) (1968)) the

European Court found a period of 3 years pre-trial detention to be in

conformity with the ECHR.

3.2.6. Another ground relied upon by the defence in seeking to establish
exceptional circumstances is the fact of the accused’s separation from his
family, and the family's financial dependence on his aged mother's
pension in his absence. It is the submission of the Prosecution that that
this is in no way exceptional: in fact these are personal and family
circumstances that do not differ from the problems any person could
encounter while being in detention, and are common to very many

accused persons.

3.2.7. The defence also contends that the accused has various health
conditions which should be regarded as an exceptional circumstance
justifying his release. The Prosecution submits that no evidence has been
presented by way of medical reports or otherwise, which would be a

minimal requirement to permit assessment of this claim.

Case No. [T-95-14/1-T )
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3.4.2. The accused appears to propose that he will live in Croatia and

refers only to his "possible” surrender of his Croatian passport (Ibid).

3.5. Protection of Victims and Witnesses

3.5.1. The Prosecution has very serious concerns about the potential of
the accused to interfere with victims and witnesses in this case and
persons who may be prepared to co-operate with the Tribunal in the

future.

3.5.2. The Prosecution does not accept the defence assertion that the
witnesses and victims are located in places inaccessible to the accused.
The mere fact that the accused may be free to contact the witnesses
directly or indirectly could easily affect their willingness to testify in this

and other cases.

3.5.3. In this regard, the Prosecution would also emphasise, as did the
Trial Chamber in the case of Prosecutor v. Blaskic, the heightened ability
of the accused to exert pressure on victims and witnesses, given his
knowledge of the prosecution case (Blaskic¢ Decision, at p.5). This is
particularly so in view of the timing of the application, after
commencement of the trial and after full narration of the prosecution case

in the opening statement.

3.5.4. In this regard, the Prosecutor would wish to bring to the attention
of the Trial Chamber the fact that the wife of a witness who has already
testified in the course of last week’s hearing has received threatening

telephone calls, since that testimony was given. This highlights the very

Case No. IT-95-14/1-T 12
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real danger that may be faced by victims and witnesses, from which the

Tribunal must endeavour to give every protection.

3.6. Host Country

3.6.1. It is submitted that the defence has failed to meet the final
requirement that the host country should be heard. The defendant seeks
to rely on a letter of the Dutch authorities received by the Tribunal in
relation to the Blaskic¢ case, referred to in the transcript as Case No. IT-
95-14-T (Trial Transcript, The Prosecutor v. Aleksovski, 6 January 1998,
p.93). The Prosecutor asserts that this is in no way sufficient to satisfy

this requirement of Rule 65.

4. CONCLUSION

4.1. In relation to each of the grounds urged by the defence in support
of the present motion, the defence bears the burden of proof. The
defence has relied upon counsel’s assertions to justify the provisional
release of the accused, reciting the length of the detention, the health of
the accused under his present conditions of detention, the family
circumstances of the accused and the good behaviour of the accused in
detention to date. Counsel also asserts the certainty that the accused will
appear for trial, that the accused will not pose a danger to any victim,
witness or other person, and the position of The Netherlands as host
country, but in no circumstances, has the defence sought to adduce

evidence in support of these assertions.

Case No. IT-95-14/1-T 13
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42. Tt is the submission of the Prosecutor that the defence has failed to
discharge its burden of proof, and accordingly, the Prosecutor

respectfully moves the Trial Chamber to dismiss the motion.

ok Moo

Grant Niemann
Senior Trial Attorney

Anura Meddegdda —
Trial Attorney

G N g

Michele Marchesiello
Trial Attorney

Dated this 14th day of January 1998
At The Hague
The Netherlands
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